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% SUPREME COURT OF THE STATE OF NEW YORK % PEARANCES: (Continued)
NEW YORK COUNTY : CIVIL TERM : PART 39 3
K e e e T 4 STATE OF NEW YORK
In the matter of the application of OFFI CE OF THE ATTORNEY GENERAL
4 ) ) 5 ERI C T. SCHNEI DERVAN
THE BANK OF NEW YORK MELLON, (as Trustee under various Pooling 120 Br oadwa
5 and Servicing Agreements and Indenture Trustee under various 6 New Yor k w York 10271
I ndentures), Bl ackRock Financial Managenent Inc. (intervenor), BY: THOVAS TElI GE CARROLL
6 Kore Advisors, L.P. (intervenor), Miden Lane, LLC (intervenor), 7 Deputy Bureau Chi ef
Metropolitan Life |Insurance Conpany (intervenor), Trust Conpany
7 of the West and affiliated conpanies controlled by the TCW 8 STATE OF DELAVWARE
Goup, Inc. (i nter_ve_nor?, Neuber ger Berman Europe Linited DEPARTMENT OF JUSTI CE
8 (intervenor), Pacific [nvestnent Managenment Conpany LLC 9 820 North French Street. 5th Fl oor
(_llntervenor , CGol dman Sachs Asset Managenent, L.P. (intervenor), W i ngton. DE 19801 !
9 Teachers 1nsurance and Annui tly Association of Anmerica |1q BY: GORY C. ~ STRONG
$:|_ ntervenor), Invesco Advisors, Inc. (intervenor), Thrivent " Drector
10 i nanci al for Lutherans (intervenor), Landesbank 11
Baden- Wierttenberg (intervenor), LBBWAsset Managenent (Ireland)
11 plc, Dublin (intervenor), ING Bank fsb (intervenor), ING Capital 12
LLC (intervenor), |ING Investnent Managenent LLC (intervenor), . .
12 Nationwide Mitual Insurance Conpany and its affiliated conpanies Anne Marie Scribano
(intervenor), AEGON USA |nvestnent Managenment LLC, authorized 13 Seni or Court Reporter
13 signatory for Transanerica Life |nsurance Conmpany, AEGON
Fi nanci al Assurance Ireland Limted, Transanerica Life 14
14 inter national (Bermuda) Ltd., Mnunental Life Insurance Conpany,
Transanerica Advisors Life Insurance Conpany, AEGON d obal 15
15 nstitutional Markets, plc, LIICARe Il, Inc., Pine Falls Re,
Inc., Transanerica Financial Life Insurance Conpany, Stonebridge 16
16 Life Insurance Conpany, and Western Reserve Life Assurance Co.
of Ohio (intervenor), Federal Home Loan Bank of Atlanta |17
17 (intervenor), Bayerische Landesbank (intervenor), Prudential
I nvest ment Managenent, Inc. (intervenor), and stern Asset 18
18 Managenent Conpany (intervenor),
- 19
19 Petitioners, | ndex No.
6517886/ 2011 |20
20 For an order, pursuant to C.P.L.R 7701,
seeking judicial instructions and approval 21
21 of a proposed settlenent.
22 22
23 February 7, 2013 23
60 Centre Street 24
24 New York, New York
25 BEFORE 25
26 HON. BARBARA R KAPNI CK, Justice 26
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éAPPEARANCES: 1 Proceedings
4 (A;t tBBS & BRfUNS |LLPt ot - . 2 THE COURT: So, on the record.
orneys for Institutiona nvestors ; '
5 %%Oot Lol %i ana, 7%&8 53 3 We have alot of motions, alot of letters. I'll
uston, Texas i iti 'd li
6 By RATHY PATRI CK, - ESQ 4 Iq you guys decide what it is that you'd like to start
5 ROBERT MADDEN, ESQ 5 with.
8 RtEtCIJERT LL]? Bank of New York Mello 6 MR. REILLY': Your Honor, we've got an agreement.
rneys for Bank o w Yor n .
9 I{gQSYAV)énUI%EOf Yt hﬁ ,fgg%iscas 7 THE COURT: A lot of motions you made.
10 By PECTOR VC\.IIj\j%rALEZ' ESO. 8 MR. REILLY: We have alot of motions we made. |
JAMES M MGURE ESQ 9 think they're going to be interesting.
11 MAYER BROWN LLP . i
" /i\gsg'geysd“” Bank of New York Mellon 10 THE COURT. Interesting? Good.
r oadwa
Now Yor k. VY ork 10019 11 | mean, | did read them.
13 BY: %&TE%BERI J\JGBE&P!FSQESQ 12 MR. REILLY: WEell, good.
14 REI LLY POZNER LLP ) ' i 13 Well deal with the scheduling order first.
15 At t or neys fgr St eeri ng hOorT}n ttee and AIG 14 There'sthe diﬂ)ute on the eXpeft SChEdullng and
16 E‘\Z}W%EL‘&?;EBVMS%EFLHOEESF oor 15 fundamentally the question is, we thought from the
17 " MCHAEL A ROLLIN, ESQ 16 conference call we had with you, and th.eStt-aerlng Committee
18 %J{ N ENANfUEL ,laJd HART & SULLIVAN, LLP 17 \;Iveégdon the ;alll,wethoqght you ha?sald, :;ngetheyve
orneys for
19 ey O emiS 22nd Fl oor 18 dready put their expertsin, you go |r§t,w m|t'your
20 lél\e(\./v YcI\J/Ir lé_'A lélbiWBYOE)l& R&IORé&Y ESQ 19 experts, they go next, and do your replies. That's what we
21 ' ) ' i 20 submitted. And that's apparently not what they thought was
0o Kff'asﬁeyzs: F*Eﬁgéeh'gfm Home Loan Bank 21 going on. So the fundamental question is whether or not
éﬁgtlt [T bvenue. Supte, 3200 22 that first deadline, which was February 28th, would be just
23 BY: DERECK W LOESER ESQ 23 theintervenors experts, then the settlement proponents
24 24 would come in and submit theirs, and then we would come in
25 (Continued on the next page) 25 and submit ours.
26 26 The reason that we thought you had said that, and
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amount was fair. The expert was asked to evaluate the
different methodologies of the counterparties. That's what
he did. That'swhat the report speaksto. And that'sit.

If we're getting into the fairness of the
settlement amount, your Honor, which we've consistently --
Ms. Patrick, as early as this morning, made the point
again -- believed is not the standard here, then anything
that we did as atrustee is actually completely irrelevant
to the Court and that will be awhole new presentation of
evidence on the settlement fairness and the amount of the
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THE COURT: Okay.

MR. ROLLIN: Your Honor, I'm not sure what that
means in terms of what we're not getting.

THE COURT: What?

MR. ROLLIN: I'm not sure what that meansin terms
of what we're not getting.

THE COURT: I'll tell you, | was just going to
start with the next motion, but, honestly, we went in the
back and | took alook at specifically what you asked for,
and that was exactly what my decision was going to be, so

12 settlement, whether it'sfair. That's not what we're 12 let'sjust doit and go through it. He aready offered to
13 presenting, your Honor. 13 produce, prior to this, the industry reports, as we know.
14 And they make, you know, they consistently throw: 14 And | thought that the first subsection of your document
15 request which was facts, data, things that Mr. Lin relied
16 upon. | think you heard what | said. That's what | would
17 expect you would get when you're dealing with an expert. |
18 redlly don't go for the, you know, the bills, the invoices.
19 | mean, you know, at some point, | don't think that's
20 relevant. Thedrafts. | was going to -- that's what | was
21 going to say on the record, so that's what I'm going to say
22 ontherecord. Of course, hesaid it, but it just made it
23 eveneasier. That's exactly what | was going to order.
24 Therest of the things redlly are not relevant,
25 'loose that point. 25 they just go beyond -- | understand relevance isn't "okay,
26 So it'sjust -- we've been hearing this same trope 26 enough isenough" or 1,100 pages or a million pages, none of
Page 66 Page 68
1 Proceedings 1 Proceedings
2 about how we have to, you know, meet this line, meet this 2 that. Relevanceis sort of, you know, something that the
3 line. It'sour burden. We believe we will meet it. It's 3 judge decides with some discretion based on the facts of the
4 not up to the objectors to tell us how to meet our burden. 4 case.
5 And that's really why -- your Honor, the relevance 5 And we keep looking for precedent for this case
6 point, we're not saying thisisaburden. We are not saying 6 and don't ever find any. So the next person who has an
7 it'saburden in the slightest, your Honor. But relevance 7 Article 77 should haveit alittle easier maybe.
8 matters. Itisaprincipal position that | think matters 8 So the things that were listed in section A of
9 for acasethat's been going on for aslong as this has been 9 your request, that he's agreed to produce, I'm directing him
10 going on. 10 to produce the rest of the things.
11 THE COURT: Okay. Thank you. 11 I'm not -- that's my ruling. It was going to be
12 Can we take a couple minutes for all of usup 12 my ruling.
13 here? 13 So, good, now let's get to the next motion.
14 And then whatever -- which is your next motion? 14 Thank you very much.
15 MR. REILLY: Common interest privilege. Mr. 15 MR. ROLLIN: Thank you, your Honor.
16 Loeser will be doing that. 16 THE COURT: You're-- I'm sorry, | don't remember
17 THE COURT: Well do that one next. 17 everyone's name.
18 MR. REILLY: Thank you. 18 MR. LOESER: Derek Loeser, your Honor.
19 (Pause in proceedings) 19 THE COURT: You're going to deal with motion
20 THE COURT: Okay. Yes? 20 seguence --
21 MR. GONZALEZ: Your Honor, just in an effort to 21 MR. LOESER: The common interest.
22 make sure | don't have too much of atin ear, | just -- | 22 THE COURT: Common interest, okay.
23 wasthinking about what the Court said, and we certainly 23 MR. LOESER: Y our Honor, | stood here before so
24 would be prepared to turn over any materials that might 24 [I'll stand in thisspot.
25 existintheir filethat Mr. Lin may have relied on, so we 25 THE COURT: If you like that spot.
26 can do that as a compromise, your Honor. 26 MR. LOESER: Y our Honor, | represent the Federal
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of law and you're going to have to answer it. | think it's
going to be presented --

THE COURT: Firgt, | want to know what your
answer -- that's what you think?

MR. REILLY: That'swhat | think.

And [ think that's what Ms. Patrick fairly thought
from the e-mail that she's sending. She's saying "We're not
going to stop this from happening. We're willing to hold
off on sending the notice to the trustee that says you have
tosue" That's basically what she's saying. "l can stop
onthis. | won't dothat. I'll tell you | won't do that.

But | am not going to |et you avoid getting to this side of
thered."

The trustee is going to say, | believe, "No event
of default occurred, we didn't want it to occur and it
didn't occur."

Now, if that happened and that legal issue was
sitting squarely in their laps at that time, what advice did
they get? What did they say to the lawyers? "Help us
establish a strategy where we can prevent this," which would
be to the contrary of the interests of certificate holders,
but might be to the benefit of the trustee.

Yes?

THE COURT: What did -- I'm sorry -- | mean,
obviously, we're not going to get through two-and-a-half
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"THE COURT: Do they change?

'MR. INGBER: No.

What's different, okay, what's different is that,
before an event of default, the trustee doesn't have to
exercise any rights whatsoever. It hasto fulfill its
obligations, it'sduties. It doesn't have to fulfill any
rights. It doesn't have to exercise any of itsrights
before an event of default. After an event of default, it
has to exercise those rights that a prudent trustee would
exercise. That isthe difference between before an event of
default and an after an event of default.

And thereason why | saidit'sirrelevant is
because the trustee exercised the right -- the trustee
exercised the right to pursue remedies against Bank of
Americaand Countrywide. It had nine months of
negotiations, which culminated in the largest private
settlement in history. It did more than any other trustee
was doing at thetime. So it not only acted prudently, it
acted above and beyond what every trustee was doing. So the
argument about whether an event of default occurred or
didn't occur is -- it'sanon sequitur, in away, it'sared
herring, because we fulfilled whatever obligations we had
post event of default by having these discussions, by
looking for aremedy that was in the best interests of the
trust and having that discussion, that nine-month discussion
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more motions with everybody talking in the next 35 minutes
and, unfortunately, thisisn't federal court, | can't get
one minute. | aready know that.

Can you answer me -- this has been an issue that's
come up al day long. So what isyour position on the event
of default situation? Do you think it never happened and
why?

MR. INGBER: Okay. The answer isit never
happened because there was a forbearance agreement that was
signed and it'sirrelevant whether it happened or not.
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culminating in this settlement agreement. So this has
nothing to do with -- the question of whether there's an
event of default isirrelevant and it has nothing to do with
the question of whether we've put legal advice at issue.

What we -- and I'd like to respond. | know we're
running out of time. 1'd like to respond to some of the
points before we --

THE COURT: Okay. What about the second thing on
his chart, the second item, where he says the event of
default would also, in addition to requiring you to act asa
prudent person -- and you're telling me you acted as an
exceedingly prudent person --

MR. INGBER: Yes.

THE COURT: -- whether it occurred or not.

But what about the obligation to give notice of the event of
default to all the certificate holders, not just Ms.

Patrick's clients, but their clients and everybody else?
MR. INGBER: If thereis, in fact, an event of
default -- and let's be clear about what was going on at the
time. Ms. Patrick issued what's called a notice, a notice

of nonperformance.

THE COURT: Okay.

MR. INGBER: That was not a notice of an event of
default, it was a notice of nonperformance. And it
purported to trigger a 60-day cure period.

(38) Pages 149 - 152


aromanelli
Highlight

scoggins
Highlight


	New Bookmark



